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Building owners may need to erect
scaffolding to repair, clean, or reno-
vate the façade of their building at
some point. Although that may not
sound like a problem for you, scaf-
folding left in place for a long time
can spell bad news. If the owner’s
scaffolding blocks your store’s visibil-
ity, your sales could end up dropping
through the floor. 

Lease Protects Owner, Not
You
Even though your business may suffer
because of the scaffolding, your lease
may give the owner an unfettered
right to erect the scaffolding, while
giving you few or no rights against
the owner. Therefore, the owner may
be permitted, for example, to leave
scaffolding up for months, without
having to give you concessions in
return for your business losses. 

That scenario is unfair to you,
notes New York City attorney
Jonathan Weiss, who recently dis-
cussed this topic at a leasing seminar
for a large retail broker group. The
brokers told Weiss that scaffolding
has become a very serious issue for
some of their retail tenant clients
because scaffolding can seriously
harm retail businesses when left up
for extended periods of time.

Solution: Add Clause Giving
You Protections
To protect their tenant-clients, Weiss
sent the brokers a sample scaffold-
ing clause (see Model Lease Clause,
at right) that he recommended they
include in letters of intent and leas-
es. You can adapt the clause to your
leases, too.

Weiss’s clause gives you certain
protections if the owner erects scaf-
folding on the building. For example,
the clause states that if the owner
erects scaffolding on the sidewalk
adjacent to your space, the owner
agrees to:

n Erect the scaffolding in a way
that doesn’t  unreasonably interfere
with access to and visibility of your
space;

n Perform the inspection, con-
struction, maintenance, or repair work
diligently and as quickly as possible;

n Erect “double height” scaffold-
ing to minimize blockage of your
store’s visibility;

n Install a professionally printed
sign, furnished by you, reflecting your
name, logo, or other branding infor-
mation, on the scaffolding directly
above your space;

Put Restrictions on Owner’s Right to Erect
Scaffolding

SCAFFOLDING
a. Scaffolding. If Landlord erects Scaffolding (as hereinafter defined) on the
sidewalk adjacent to the Premises in connection with any inspection, construc-
tion, maintenance, or repair to the Building (“Scaffolding”), Landlord agrees to
use commercially reasonable efforts to erect such Scaffolding in a manner that
does not unreasonably interfere with Tenant’s access to and visibility of the
Premises. In such event, Landlord agrees to:

(i) Erect “double height” Scaffolding;

(ii) Install a professionally printed sign furnished by Tenant reflecting Ten-
ant’s name, logo, or other branding information on such Scaffolding directly
above the Demised Premises (“Temporary Signage”);

(iii) Perform such inspection, construction, maintenance, or repair as dili-
gently and expeditiously as reasonably practicable; 

(iv) Obtain Tenant’s prior consent for any advertising on such Scaffolding;
and 

(v) Reimburse Tenant, upon demand, for Tenant’s reasonable out-of-pock-
et costs and expenses for any Temporary Signage.

b. Rent Abatement. Notwithstanding the provisions of Paragraph a hereof, if
any Scaffolding remains for a period exceeding [insert #, e.g., ninety (90)] days
during any period in which Tenant is operating its business in the Premises,
then, for each day thereafter until such Scaffolding is completely removed, Ten-
ant shall be entitled to a [insert %, e.g., fifty percent (50%)] abatement of Annu-
al Base Rent, Additional Rent, and any other charges due and payable under this
Lease.

M O D E L  L E A S E  C L A U S E

The following Model Lease Clause
was drafted by New York City attor-
ney Jonathan Weiss. Put it in your let-
ters of intent or leases to give you

certain protections if the owner erects
scaffolding at your building.

Show this clause to an attorney in
your area before putting it into your
leases. 

Add Scaffolding Clause to Your Leases



n Get your prior consent if the
owner wants to advertise on the scaf-
folding;

n Reimburse you for your reason-
able out-of-pocket costs and expenses
for any temporary signage [Clause,
Par. a]; and

n Give you a substantial—for
example, 50 percent—rent abatement
if the scaffolding stays in place for 90
days [Clause, Par. b].

Likely Owner Modifications
A smart owner may suggest a couple
of key modifications to the scaffold-

ing clause to protect its interests. For
instance, the owner may demand that
your rent abatement not kick in until
180 days after the scaffolding is erect-
ed. And the owner may demand that
you agree that the scaffolding will not
change any of your lease obligations.
Or if the scaffolding harms your busi-
ness, it will not be tantamount to a
type of eviction known as a “con-
structive eviction.” Why? Because if
you can claim that the owner con-
structively evicted you by erecting
scaffolding, you would be able to ter-
minate your lease.

Try to resist agreeing to these
owner demands. After all, you want
the owner to have an incentive to fin-
ish the repair and maintenance work
within 90 days, notes Weiss. Also,
you should have the right to claim
that the owner constructively evicted
you from your space if the scaffolding
stays up for an unreasonably long
period of time, he adds.

Insider Source
Jonathan Weiss, Esq.: Siller Wilk LLP, 675
Third Ave., New York, NY 10017; (212) 981-
2312; jweiss@sillerwilk.com.
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Getting Reciprocity in Key Clauses

Q I am negotiating a lease form prepared by an owner. I
am worried that the lease contains clauses that protect

only the owner, when they should protect both the owner
and me. Which clauses in the lease should I focus on to
make sure they protect my interests, too?

AThere are numerous clauses you should focus on, says
Santa Monica attorney Susan Fowler McNally. If you

don’t turn these owner-oriented clauses into clauses that
protect you, too—that is, to make them “reciprocal”—you
could get severely hurt, while the owner reaps their bene-
fits. These clauses include the:

n Indemnification clause;

n Force majeure clause;

n Hazardous materials clause;

n Insurance clause;

n Waiver of subrogation clause;

n Waiver of claims clause;

n Broker indemnity clause;

n Default clause;

n Remedies clause;

n Damage and destruction clause;

n Compliance with laws clause;

n Estoppel certificate clause;

n Standard of operations clause; and

n Guaranty or letter of credit as security for perform-
ance of obligations clause.

Some of those clauses might require slight revisions to
make them reciprocal—such as the force majeure and
waiver of claims clauses—because your protections and the
owner’s are likely to be similar, notes McNally.

However, other clauses might require substantial revi-
sions because your protections and the owner’s may be
somewhat different from each other, she adds. For example,
an insurance clause typically requires you to take out prop-
erty and liability insurance policies relating to your space.
And while the insurance clause may give the owner a right
to pass through its insurance costs to you, it may not
require the owner to insure its building or center.

When making the clause reciprocal, so the owner is
required to carry insurance, make sure there are caps on the
owner’s insurance deductibles that can be passed along as
operating expenses. That way, you will not be forced to pay
a share of an exorbitantly high deductible—such as a 20
percent of replacement cost deductible on an earthquake
insurance policy, suggests McNally. Owners are frequently
willing to agree to reasonable caps on insurance deductible
amounts that are included in operating expenses, if the
deductible amounts in excess of the negotiated cap are
amortized over the useful life of the repaired or replaced
property, she says.

Contact your real estate attorney to determine how to
make these clauses reciprocal in a way that will best protect
your interests.

Insider Source
Susan Fowler McNally, Esq.: Member, Gilchrist & Rutter, PC, 1299
Ocean Ave., Ste. 900, Santa Monica, CA 9040; (310) 393-4000; smcnally@
gilchristrutter.com.
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